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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: Respondent’s statutory notice of deficiency

dat ed August 21, 2003, determ ned deficiencies and additions to
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tax pursuant to section 6651(f)! (or, alternatively, section
6651(a) (1)) and section 6651(a)(2) with respect to petitioners’
Federal inconme taxes for 1997 through 2000. By stipulation, the

parties agreed to the follow ng reduced tax deficiencies:

Year Defi ci ency
1997 $14, 062
1998 24, 266
1999 87, 662
2000 56, 572

After further concessions,? the remaining issue for decision
is whether petitioner is liable for additions to tax under

section 6651(f) for the 1997, 1998, 1999, and 2000 taxabl e years.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2 By stipulation, the parties agreed that petitioner
M chelle R Rossman (Ms. Rossman) is not liable for any of the
income tax deficiencies or additions to tax. Thus, all future
references to “petitioner” will be to Chester H Rossman ||

At trial, respondent agreed that the only remaining issue
was whet her petitioner was liable for an addition to tax under
sec. 6651(f) or, in the alternative, sec. 6651(a)(1) for 1997
t hrough 2000. In his pretrial nmenorandum petitioner conceded
the applicability of sec. 6651(a)(1l) to the stipul ated
deficiencies if sec. 6651(f) does not apply. The parties
stipulated that petitioner is not |iable for any additions to tax
under sec. 6651(a)(2) for 1997 through 2000.
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FI NDI NGS OF FACT

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine the petition
inthis case was filed, petitioner resided in Cedar Cty, Ut ah.

In 1992, petitioner started a business, Dependable Service
G oup Trust (DSG d.b.a. Trustees Training Services (TTS) and
Trust Support Goup (TSG. Petitioner was a trustee of DSG
which was formed to introduce trust products pronoted by National
Trust Services (NTS) and Fiduciary Managenent G oup (FMG .3
These organi zations hired petitioner to give sem nars regarding
the creation and the operation of their trust products.
Petitioner also conducted consultations and training with regard
to the creation and operation of various trust products as a side
busi ness and assi sted personal acquai ntances in formng trust

arrangenents.

3 Mchael D. Richnond and Rex E. Black d.b.a. FMG have
pronot ed abusive tax schenes. See e.g., United States v.
R chmond, 90 AFTR 2d 2002- 6353, 2002-2 USTC par. 50,677 (N.D.
[11. 2002). NITS and its representatives Roy Fritts and R ck
Prescott have al so pronoted abusive trust arrangenents intended
unlawfully to avoid Federal and State incone, estate, and gift
taxes. See, e.g., Kooyers v. Conm ssioner, T.C Meno. 2004-281;
Bowen v. Comm ssioner, T.C. Menp. 2001-47; United States v.
Fritts, 97 AFTR 2d 2006-915 (N.D. Cal. 2005); United States v.
Green, 95 AFTR 2d 2005-572 (E.D. Va. 2004); Colby B. Found. V.
United States, 80 AFTR 2d 97-7689 (D. Or. 1997), affd. w thout
publ i shed opinion 166 F.3d 1217 (9th Cr. 1999).
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Petitioner described TTS as an educational programthat
provi ded services enabling participants to “learn how to read
& study the law, interpret the IRS codes and publications, and
understand the ‘sophisticated” manner in which Trustees should
carry on business and live within the framework of Conpl ex
Trusts.” The “conplex trusts” to which petitioner referred
included the trusts that petitioner testified NTS would pronote
and package together with an allegedly charitable trust to
provi de tax benefits. Petitioner spoke at NTS' s conferences in
1998, 1999, and 2000 and provided consultation services to the
principal s* of NTS. Petitioner continued to engage in his DSG
consul ti ng business during 1997 through 2000 and did not at any
tine file any Federal inconme tax returns for DSG °

Pri or Taxabl e Years: 1987 Through 1992 and 1994 Thr ough 1996

Respondent’ s agent, Jacob Riley (Agent Riley), beginning in
1997 conducted an exam nation of petitioner’s 1994 through 1996
taxabl e years. He typically reviewed tax returns in the abusive
pronotions and abusive returns area,® and in connection with this

wor k, he determ ned that petitioner had not yet filed Federal tax

4 Petitioner testified that part of these consultation
services entailed clarifying issues in a dispute between NTS
principals Rick Prescott and Roy Fritts.

5> The parties stipulated that DSG is a disregarded entity
for Federal incone tax purposes.

6 Petitioner and Agent Riley first net when petitioner
represented a trust during the audit of another taxpayer.
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returns for the years beginning in 1987.7 There were, however,
exi sting assessed tax liabilities for the taxable years 1987
t hrough 1992 arising fromsubstitutes for tax returns prepared by
the Internal Revenue Service (IRS). 1In 1997, Agent Riley
contacted petitioner via letter, informng petitioner that he had
not filed Federal incone tax returns for the 1994 through 1996
t axabl e years and requesting that petitioner submt returns for
those years to him

Petitioner did not imedi ately reply to Agent Riley’s
request. \Wen petitioner |later responded to Agent Ril ey,
he stated that he would neet with his accountant and woul d subm t
returns for 1994 through 1996 sonetine in early 1998. During
this time, petitioner continued to conduct trust training
sem nars advi sing people about their tax obligations. Agent
Riley received letters frompetitioner every 30 days prom sing
returns within the next 30 days or so. However, petitioner did
not submt returns to Agent Riley during 1998, contending that he
was “still studying it out”.

While waiting for petitioner to submt returns, Agent R |ley
received a letter dated Novenber 17, 1998, signed by both
petitioner and Edward G Marshall (M. Marshall), the attorney
representing petitioner in this case. The letter titled “Opinion

Letter” propounded argunents against the filing requirenent and

"Utimately, petitioner filed Forns 1040, U.S. Individual
| nconme Tax Return, for 1994 through 1996 on May 11, 2000.
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petitioner’s liability for incone tax. The letter contained
petitioner’s statenent:

In good faith, I have determned fromwitten

reliable, |legal advice fromtax professionals and

further research into the law, that I amnot |iable or

subject to or for any tax under Title 26, and nothing |

receive is subject to tax under Subtitle AL | amnot a

‘taxpayer’ as defined in Section 7701(a)(14), and as

defined in Section 1313(Db).

In the sanme letter, petitioner clained to have determ ned
fromthe informati on he researched and studied that he should use
Form 2555, Foreign Earned Inconme,® to file his taxes. Agent
Riley did not respond to petitioner’s letter because the IRS did
not normally respond to protest letters.

Al t hough petitioner researched the | aw contained in the
| etter over several years, believed his positions were accurate,
and considered sending the letter to Agent Riley, petitioner
testified the positions asserted in the letter were not his
positions. Petitioner further contended that, while he and M.
Marshal | signed the letter, he did not know how Agent Ri|ey

received the letter because neither petitioner nor M. Marshal

sent the letter to Agent Riley.

8 The purpose of Form 2555, Foreign Earned |ncone, is for
US. citizens or U S. resident aliens living in another country
to decl are, anong other things, their foreign earned i ncone and
possi bly qualify for certain tax benefits related to their
foreign earned incone. There is no evidence in the record, nor
did petitioner assert, that any of his incone was foreign earned
i ncone.
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Petitioner stated that there was no | etterhead page attached
to the letter when both petitioner and M. Marshall signed the
letter. Therefore, petitioner postulated that an associate, Jim
Jensen (M. Jensen), also involved in TSG sent the letter to
Agent Riley substituting a retyped page one containing M.
Marshall’s letterhead. M. Jensen was not called and did not
testify at trial.

Continuing his audit exam nation, in the absence of tax
returns or tax docunents, Agent Riley issued sumobnses to banks
and nortgage conpanies in an attenpt to obtain petitioner’s
financial information. However, Agent Riley was unable to
procure petitioner’s financial information because there were no
bank accounts in petitioner’s or his wife’'s nane. Agent Riley
then reconstructed petitioner’s income using Bureau of Labor
Statistics information and sent his exam nation report to
petitioner around the end of 1999. Petitioner responded by
filing a protest and a request to go to the Salt Lake City, Uah
| RS O fice of Appeals.

Petitioner stated that he was confused as to whet her he
should file a Form 1040, U.S. Individual |Incone Tax Return, or a
Form 2555. He testified that Agent Riley asked him*“to fill out
1040 returns” but that petitioner’s “studies” showed the form
used by the Ofice of Managenent and Budget that was “assigned

[to] collect the tax on inconme” appeared to be Form 2555. On May
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11, 2000, petitioner submtted Fornms 1040 for 1994 through 1996,
to an Appeal s officer

Because of the information disclosed by the tax returns, the
exam nation of 1994 through 1996 was sent back to the exam nation
function by Appeals and reassigned to Agent Riley. Agent Riley
i ssued petitioner an Information Docunment Request (IDR) asking
petitioner to provide docunentation and support for the incone
and deductions shown on his tax returns.

After issuing the IDR, Agent Riley eventually received a
response including information from another attorney, then
representing petitioner, Brian Muirris. Uilizing this
information and the tax returns, Agent R ley discovered two bank
accounts under the nanmes Oneida Famly Trust (OFT) and DSG
Petitioner possessed signature authority on both accounts.
Fol |l ow ng a bank deposits analysis, Agent Riley determ ned that
petitioner understated his gross receipts on his 1994 through
1996 Federal tax returns. During a neeting with petitioner and
M. Marshall on May 14, 2001, Agent Riley produced three binders
cont ai ni ng phot ocopi es of every check drawn on the two bank
accounts for these years. As the expenditures exceeded the
i ncone shown on the 1994 through 1996 tax returns, Agent Riley
asked how the additional funds were derived. Petitioner replied
that he acquired the funds fromgifts by famly nenbers.

After conpleting the exam nation and all ow ng a nunber of

previ ously di sputed deductions, Agent Riley then sent the case to
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his supervisor. On May 29, 2002, the IRS issued to petitioner a
statutory notice of deficiency for 1995 and 1996. |In response,
petitioner filed a petition wth the Court on Septenber 3, 2002,
at docket No. 14104-02. On Decenber 3, 2003, pursuant to a
stipulation of the parties, this Court entered a decision in that
case that petitioner owed a deficiency and addition to tax and
penal ty under sections 6651(a)(1l) and 6662(a) for 1995 and a
deficiency and an addition to tax under section 6651(a)(1) for
1996.

Years in |ssue: 1997, 1998, 1999, and 2000

Petitioner had gross receipts fromconsulting for the years
1997, 1998, 1999, and 2000 of $76,090, $178, 747, $303, 225, and
$198, 990, respectively. On August 21, 2003, when respondent
i ssued petitioner a statutory notice of deficiency for each of
t hese years, petitioner had not yet filed a Federal incone tax
return for any of them Petitioner filed a tinely petition on
Novenber 24, 2003, and thereafter provided Forns 1040 for 1997
t hrough 2000 to respondent in March and April, 2004.

The Forns 1040 reported | ess tax due than had been
determ ned by the notice of deficiency. Follow ng prol onged
negoti ation and petitioner’s presentation of additional evidence
and substantiation in support of his reporting positions, the
parties agreed to the followi ng: The 1997 deficiency of $28,074

was reduced to $14,062; the 1998 deficiency of $66, 821 was
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reduced to $24, 266; the 1999 deficiency of $119,278 was reduced
to $87,662; and the 2000 deficiency of $75,531 was reduced to
$56,572. Thus, the aggregate reduction in petitioner’s total tax
due fromthe anobunt determned in the statutory notice of
defi ci ency was $107, 142.

The submtted Forns 1040 tax returns for 1997 through 2000
assisted the tax resolution process by identifying clained
deductions subject to substantiation, but they were not free from
material errors. For exanple, petitioner’s Form 1040, Schedule C
for 2000 reflected gross incone fromDSG and its related entities
of $61,655; the parties now agree the correct anount of gross
i ncome was $198, 990. °

OPI NI ON

CGeneral Rul es

Section 6651(f) inposes an addition to tax of up to 75
percent of the anpbunt of tax required to be shown on the tax
return when the failure to file a Federal inconme tax return
tinmely is due to fraud.

In a case involving fraud, respondent bears the burden of
proof of establishing fraud with clear and convi nci ng evi dence.
Sec. 7454(a); Rule 142(b). There are two elenents of fraud under

the Code: (1) Existence of an underpaynment and (2) fraudul ent

® The record does not contain petitioner’s Forms 1040 for
1997 t hrough 1999.
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intent with respect to sone part of the underpaynent. Sec.

7454(a); Rule 142(b); Conti v. Conm ssioner, 39 F.3d 658, 664

(6th Gir. 1994), affg. 99 T.C. 370 (1992) and T.C. Menp. 1992-

616; Petzoldt v. Conm ssioner, 92 T.C 661, 699 (1989); Recklitis

v. Conm ssioner, 91 T.C. 874, 909 (1988); Stone v. Conm ssioner,

56 T.C. 213, 223 (1971); O suki v. Conm ssioner, 53 T.C. 96, 105

(1969).

Respondent determ ned tax deficiencies on the basis of
petitioner’s failure to report taxable inconme for each of the
1997 through 2000 taxable years. Petitioner stipulated
unreported gross incone and deficiency anounts for 1997 through
2000, confirm ng an underpaynent for each taxable year.

I n ascertaining whether petitioner’s failure to file was
fraudul ent under section 6651(f), the Court considers the sane
el ements that are considered in inposing the fraud penalty under

section 6663 and former section 6653(b). dayton v.

Comm ssioner, 102 T.C 632, 653 (1994). Determning the

exi stence of fraud is a question of fact and is resol ved upon

consi deration of the entire record. Ni edri nghaus v.

Comm ssioner, 99 T.C. 202, 210 (1992).

Fraud is established by proving that the taxpayer engaged in
i ntentional wongdoi ng designed to evade tax believed to be ow ng
by conduct intended to conceal, mslead, or prevent the

coll ection of such tax. Pet zol dt v. Conm ssi oner, supra at 698;
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Recklitis v. Conm ssioner, supra. Respondent need not establish

that tax evasion was a taxpayer’s primary notive but may satisfy
hi s burden by show ng a tax-evasion notive played a part in

t axpayer’s conduct. Recklitis v. Conm ssioner, supra.

Fraud is not to be inputed or presunmed but nust be
est abl i shed by sone i ndependent evidence of fraudul ent intent.

Ni edri nghaus v. Conmi ssioner, supra; Stone v. Conmn SSioner, supra

at 224. A nere understatenent of tax does not establish fraud.

Estate of Upshaw v. Conm ssioner, 416 F.2d 737, 741 (7th Cr.

1969), affg. T.C. Meno. 1968-123; O suki v. Comm ssioner, supra.

Wiile a taxpayer’s failure to file a tax return may be an
indication of fraud, it does not, by itself, establish fraud.

Recklitis v. Conm ssioner, supra at 910; Kotmair v. Conm ssioner,

86 T.C. 1253, 1261 (1986). However, when a taxpayer’s failure to
file is conbined with other signs or circunstances establishing
an intent to conceal, mslead, or otherw se prevent collection of

tax, an inference of fraud is justified. Recklitis v.

Conmi ssi oner, supra at 911; see Kotmair v. Commi Ssioner, supra at

1261.

1. Contentions of the Parties

Petitioner asserts that respondent has not nmet his burden of
proof under Rule 142(b) and section 7454(a). Petitioner contends
that his failure to file tax returns tinely for the years in

issue resulted fromthe delay by Agent Riley in exam ning



- 13 -
petitioner’s 1994 through 1996 tax returns. Petitioner contends
it was prudent to |earn whether his clained deductions for 1994
t hrough 1996 were all owable on the basis of the audit for these
years before submtting tax returns for 1997 through 2000 on
whi ch he hoped to claimsimlar deductions. Tactically, he
believed this could assist in his presentation of clained
deductions and avoi dance of penalties.

Petitioner argues that he nmade his 1994 through 1996 tax
records available to Agent Riley, but the I RS neverthel ess
del ayed in accepting petitioner’s clainmed deductions for those
years, and Agent Riley never told petitioner that many of his
cl ai med deductions were eventually all owed by respondent.
Consequently, he contended that he could not conplete and file
his 1997 t hrough 2000 Federal inconme tax returns until March or
April 2004. Petitioner believes that but for his health problens
and tinme pressures due to the trial date he would have been able
to substantiate nore of his clained expenses and further reduce
his tax deficiencies. Petitioner denies any role in the delivery
of a frivolous tax protester letter to the IRS. He naintains
that his trust pronotion and sales activity were directed at
properly educating sem nar participants regarding their tax
obligations, thereby supporting the RS s tax | aw enforcenent

goal s.
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Respondent determ ned that petitioner was |iable for
additions to tax under section 6651(f) for his fraudulent failure
to file income tax returns for 1997 through 2000. As badges of
his fraudulent failure to file, respondent maintains that
petitioner attenpted to hide his inconme through the follow ng
met hods: Materially understating his incone on the late-filed
Federal tax returns; intentionally delaying filing his Federal
tax returns; failing to cooperate in the exam nation process;
establishing shamtrusts; participating actively through 2000 in
t he sale and di ssem nati on of abusive tax avoi dance trusts; and
advancing frivolous tax protester argunents including the letter
recei ved by respondent’s agent.

[11. Section 6651(f) Addition to Tax

In Bradford v. Conm ssioner, 796 F.2d 303, 307 (9th G

1986), affg. T.C. Meno. 1984-601, the Court of Appeals for the
Ninth Crcuit observed that because “fraudulent intent is rarely
established by direct evidence, this court has inferred intent
fromvarious kinds of circunstantial evidence’”. See also Spies

v. United States, 317 U S. 492, 499 (1943); N edringhaus v.

Conmi ssi oner, supra; Stone v. Conmi ssioner, supra;, G suki v.

Comm ssi oner, supra at 106. Thus, over the years, courts have

devel oped a nonexclusive |ist of indicia as circunstanti al
evi dence of fraudulent intent. As relevant to this report, we

di scuss the follow ng “badges of fraud”: (1) Understating
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incone, (2) failing to maintain adequate records, (3) failing to
file tax returns, (4) giving inplausible or inconsistent
expl anations of behavior, (5) concealing assets, (6) failing to
cooperate with tax authorities, (7) engaging in illegal
activities, and (8) failing to nake estimated tax paynents.

Spies v. United States, supra at 499-500; Conti v. Conni ssioner,

39 F.3d at 662; Bradford v. Comm ssioner, supra at 307-308;

Ni edri nghaus v. Conmi ssioner, 99 T.C. at 211; Runkle v.

Comm ssioner, T.C Meno. 2005-112. Wile no single factor is

essential to establishing fraud, the existence of several *“badges
of fraud” may constitute conpelling circunstantial evidence of

fraud. See Bradford v. Conm ssi oner, supra.

1. Understating | ncone

This Court has held that consistent understatenents of
i ncone in substantial anmounts over a nunber of years by
know edgeabl e t axpayers, standing al one, may be consi dered

persuasi ve evidence of fraud. QO suki v. Conm ssioner, 53 T.C at

108. For the 1995 and 1996 taxabl e years, respondent discovered
that petitioner understated gross receipts deposited in the OFT
and DSG bank accounts, over which petitioner had signatory
authority. After respondent’s discovery, petitioner agreed to
deficiencies for those taxable years. For the years in issue,

petitioner received conpensation for his teaching and speaking
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services at NIS and FMG conferences, providing consulting
servi ces, and engaging in several business activities.

Petitioner never filed tax returns for any of his
busi nesses. U timtely, he reported sone of the business inconme
on his own returns. He did not file any returns for the years in
i ssue until 2004, several nonths after the statutory notice of
deficiency underlying this case had been mail ed determ ni ng
deficiencies in his income tax and section 6651(f) additions to
t ax.

By stipulation, petitioner conceded gross receipts fromhis
consul ti ng busi ness DSG of $76,090 for 1997, $178,747 for 1998,
$303, 225 for 1999, and $198,990 for 2000, and at trial,
petitioner admtted he significantly understated gross incone for
2000 on the Form 1040 he submtted to respondent in March or
April of 2004. Furthernore, when Kevin Davis (Agent Davis), an
| RS agent, perforned an exam nation of petitioner’s records, the
exam nation reveal ed that petitioner’s tax liability should have
been hi gher than the anobunts shown on his Forns 1040 for 1998
t hrough 2000.1 Lastly, petitioner’s self-serving statenment that
he agreed to the stipul ated deficiency anounts for the years in
i ssue only because he was “worn out” fromhis dealings with the

IRS fails to persuade the Court that the acknow edged tax

10°At trial, Agent Davis could not renenber whether this
situation also pertained to the 1997 taxable year.
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deficiencies and failure to file tinely returns are irrelevant to
the fraud issue. Thus, petitioner’s failure: (1) To fully
substanti ate cl ai ned deductions, (2) to report substanti al
anmounts of inconme for the years in issue, and (3) to report
inconme in prior taxable years is a pattern of conduct probative

of fraud. See Estate of Upshaw v. Comm ssioner, 416 F.2d at 741.

2. Failing To Mui ntain Adequate Records

Petitioner admtted he was a poor bookkeeper. Although he
clainmed to “keep everything”: “lI have every receipt. | have
everything. | just don’t have it organized, and | didn't get a
chance to substantiate”, he did not, however, maintain his bank
records. Petitioner did not attenpt to obtain bank records for
2000 because he clainmed that in 2004 it was too costly for himto
do so. The extent of petitioner’s record mai ntenance was
descri bed by Agent Davis as three plastic tubs containing records
spanni ng vari ous years.

Al t hough petitioner kept sone records, he did not give any
records to Agent Riley regarding his income when Agent Riley
asked petitioner to file returns for the years in issue. Wen
the records were eventually provided to the IRS, they were
insufficient to substantiate many cl ai mred deductions. For
exanpl e, when Agent Davis exam ned petitioner’s records with
respect to contributions and neals and travel expenses for the

years in issue, he allowed only sonme of the deductions, noting
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that petitioner had substantiation problens with other clained
deductions. Petitioner failed to conply with repeated requests
from Agent Riley for records, and his actions show no apparent
effort to maintain adequate records from which Agent Davis could
devel op an accurate accounting of petitioner’s finances.

3. Failing To File Tax Returns

Petitioner failed to file tinmely tax returns for 1994
t hrough 2000, and his excuse for not filing tinmely returns for
the years in issue was that his “intent was to get an
under st andi ng on 1994, 1995 and 1996 and that | would file the
1997, 1998, 1999 and 2000 as soon as | could, but that |I had [an]
intention of getting those all cleared up this [2003] year.”
Petitioner did not file returns for 1994 through 1996 until My
11, 2000, and did not file returns for 1997 through 2000 until
March or April 2004. 1In both cases, the tax returns were filed
only after respondent issued statutory notices of deficiency to
petitioner.

In determ ning fraudulent intent, the Court considers as
rel evant a taxpayer’s intelligence, education, and tax expertise.

Iley v. Comm ssioner, 19 T.C 631, 635 (1952). Wile the record

does not indicate that petitioner received any special education
or training in the tax | aws, he pronoted hinself as a business

person skilled in providing semnars on trusts and tax planning.



- 19 -

Petitioner admtted that he knew he had a Federal incone tax
“l'iability or a responsibility” to file a Federal incone tax
“return or a statenent”. By his own testinony, petitioner
purported to advise people on tinely filing returns and tinely
payi ng taxes. Thus, petitioner should have been and was aware of
his obligations to file a tax return and pay taxes tinely.
Petitioner’s actions over several years established a pattern of
failing to file returns. Petitioner’s reasons for failing to
file do not constitute nere negligence; rather, they are an
i ndicator of intentional effort to delay paynment of the incone
t ax due.

4. Gving I nplausible or Inconsistent Expl anati ons of

Behavi or

Petitioner testified that he was an advocate for the IRS in
hi s consul ting business encouraging sem nar participants to
tinely file their tax returns. Yet, petitioner did not file his
returns or pay his taxes tinely. Petitioner’s clained position
concerning the IRS and the filing and the paynent of taxes is
i nconsistent with his behavior during the 1994 through 2000
taxabl e years. Furthernore, petitioner’s explanation that he was
waiting for resolution on his 1994 through 1996 tax returns in
order to file tax returns for 1997 through 2000 is not
per suasi ve, given his business background and his famliarity

with the tinely filing requirenent.
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Taxpayers nust file tax returns each and every year for

whi ch gross i nconme exceeds a certain threshold anount. Sec.
6012(a)(1). Each tax year represents a newliability and a

separate cause of action. Comm ssioner v. Sunnen, 333 U S. 591,

598-599 (1948). Petitioner is not entitled to use Agent Riley’s
i nvestigation of previous tax years’ returns as an excuse for
failing to file current year returns. Mreover, the Court does
not agree that petitioner’s alleged confusion as to whether to
file a Form 1040 or Form 2555 is a valid excuse to delay filing
ei ther form

Petitioner believed NTS and FMG had pronoted “a | ot of very
bi g m sconceptions to taxpayers”. As a result, he clained that
he started educating people about NIS' s and FMG s fallacies and
m sconceptions in 1992. Despite petitioner’s asserted beliefs
regarding NTS s and FMG s pronoted m sconceptions, petitioner was
hired i ndependently by NTS and FM5 to conduct sem nars sponsored
by them He also assisted in the formation of the NIS and FMG
pronoted trusts. Petitioner’s tax returns for 1997 through 2000
reveal ed that he continued to pronote for profit abusive trust
schenes marketed by NTS and FM5 t hrough at | east 2000. The Court
finds petitioner’s testinony to be self-serving and contradicted
by his actions. The Court deens petitioner’s reasons for failing
to file tinely his tax returns to be manufactured and not

a defense to fraud.
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5. Concealing Assets

For the taxable years 1994 through 1996, petitioner took
affirmative steps to conceal his assets and incone, forcing
respondent to serve summobnses on banks and nortgage conpani es,
to use Bureau of Labor Statistics information, and to inplenent
a bank deposits analysis in order to discover bank accounts,
recreate petitioner’s inconme, and eventually determ ne
under statenents of incone.

For taxable years 1997 through 2000, petitioner continued to
conduct business in the name of DSG By not correctly reporting
the incone earned by DSG a disregarded trust, either on DSG s
own return or on petitioner’s Form 1040, and continuing to
operate under DSG there is a strong inference that petitioner
did so wwth the intent to conceal his incone.

6. Failing To Cooperate Wth Tax Authorities

Petitioner did not cooperate with Agent Riley’'s attenpts to
obtain tax returns or financial information for the years in
i ssue. On Decenber 2, 2002, petitioner informed Agent Riley that
returns were being prepared, when, in fact, they were not. Wen
respondent issued a notice of deficiency on August 21, 2003,
petitioner had still not filed the relevant tax returns. He
appeared to have eventually submtted Forns 1040 only to obtain

deducti ons to decrease the deficiencies owed.
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During an COctober 2004 neeting, petitioner finally provided
records to Agent Davis. The Court concludes that petitioner’s
tardy actions in providing records to Agent Davis were an attenpt
to forestall further investigation and substantiate his
deductions on his late-filed returns. Petitioner’s pattern of
nonconpliance is indicative of a fraudulent failure to file for
the taxable years in issue.

7. Engaging in lllegal Activities or Attenpting to

Conceal Illeqgal Activities

Petitioner established DSG as a trust that purported to act
as his business entity. He disclosed the trust’s inconme and
expenses for the first tine on Forns 1040 submtted woeful |y
|ate, after a notice of deficiency for the years in issue had
al ready been received. The Court may infer fraudul ent conduct
based on petitioner’s activities involving trusts. See Mihich v.

Commi ssioner, T.C Menp. 1999-192 (holding that trusts designed

to avoid Federal income tax were shamtrusts), affd. 238 F.3d 860
(7th Gr. 2001).

Taxpayers are generally allowed to arrange and conduct their
affairs and structure their transactions to mnimze any adverse

tax inplications. See Gegory v. Helvering, 293 U. S. 465, 469

(1935); Markosian v. Comm ssioner, 73 T.C 1235, 1241 (1980).

However, where a sham transaction has no econom ¢ effect other
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than creation of inconme tax losses, it will not be recognized for

tax purposes. Znuda v. Conm ssioner, 731 F.2d 1417, 1421 (9th

Cr. 1984) (citing Thonpson v. Conm ssioner, 631 F.2d 642, 646

(9th GCr. 1980), affg. 66 T.C. 1024 (1976)), affg. 79 T.C. 714
(1982).
Petitioner is not a stranger to disregarded trusts. In

Castro v. Conmi ssioner, T.C Menp. 2001-115, this Court held that

a trust created by DSG for Kevin Castro was a “flagrant tax

avoi dance schene” and properly disregarded for Federal tax

pur poses because it |acked econom ¢ substance.! Petitioner’s

i nvol venent, hinself and through DSG in disregarded trusts as in
Castro and in the instant case denonstrates his conti nued
association with shamtransactions and is further evidence of

f raudul ent conduct.

8. Failing To Make Estimated Tax Paynents

Petitioner did not file estimated tax fornms or tinely pay
his taxes due for the years in issue. Wen asked at trial
whet her petitioner could recall whether he nmade any estimated tax
paynments for the years at issue, petitioner replied: “No, | did
not.” Modreover, there is no evidence in the record that

petitioner made any paynents for estinmated taxes.

11 The Court notes that counsel for petitioners in Castro v.
Commi ssioner, T.C. Meno. 2001-115, and in the instant case is the
sane i ndi vi dual




| V. Concl usi on

On the basis of the record and considering all the facts and
circunstances in this case, petitioner’s actions denonstrate a
majority of the indicia of fraud considered by this Court.
Respondent has net his burden of proof by providing clear and
convi nci ng evidence that petitioner not only established a
pattern of failing to file inconme tax returns, but he also
created trusts designed to conceal his incone, thereby know ngly
attenpting to evade taxes. Thus, respondent has shown that at
| east sone portion of the underpaynent for each of the years in
i ssue was due to fraud. Moreover, petitioner did not denonstrate
that any portion of the underpaynent was not attributable to
fraud. Accordingly, the Court finds that petitioner is |iable
for an addition to tax under section 6651(f) for 1997 through
2000.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing and concessi ons nade by respondent,

Decision will be entered

under Rul e 155.




